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THE APPLICATION OF THE RULES OF THE IRAN-UNITED STATES
CLAIMS TRIBUNAL

Koorosh H. Ameli*

INTRODUCTION

I have been asked to comment on the application of the Rules of the Iran-United
States Claims Tribunal. The Tribunal’s constituent instrument, the Claims
Settlement Declaration, provides in Article III, paragraph 2, that ‘the Tribunal
shall conduct its business in accordance with the arbitration rules of the United
Nations Commission on International Trade Law (UNCITRAL) except to the
extent modified by the Parties or by the Tribunal to ensure that this Agreement
can be carried out.” From its inception on 1 July 1981, the Tribunal began its
revision of the UNCITRAL Rules; it issued the Provisionally Adopted Tribunal
Rules on 10 March 1982,! and issued the Final Tribunal Rules of Procedure on 3
May 1983, without adopting any significant changes as compared with the
Provisional Rules.

The Tribunal Rules consist of an Introduction and Definitions, together with
41 articles which are grouped in three sections, namely, Introductory Rules,
Composition of the Arbitral Tribunal and Arbitral Proceedings. To these are
added Presidential Order No.1 of 19 October 1982, and Internal Guidelines of the
Tribunal, adopted on 28 January 1982 and amended on 13 February 1982, 6
December 1983 and 17 January 1984.% Presidential Order No.l concerns the
composition of the three chambers, the distribution of the cases among the Full
Tribunal and the chambers, the transfer of cases from one chamber to another and
the relinquishment of chamber cases to the Full Tribunal, while the Internal
Guidelines mainly provide a checklist of topics that might be discussed at
preparatory or ‘pre-hearing’ conferences to be held at the discretion of the
Tribunal in each case. Tribunal Rules, Article 15, Note 4.

In the space allotted, I will briefly address the application of the Tribunal
Rules in connection with provisions regarding the establishment of time-limits
for the submission of written pleadings, pre-hearing conferences, amendment of
claims, production of documents and burden of proof.

* Member, Iran-United States Claims Tribunal.

! Reprinted in 1 Iran-IJ/S CTR, p. 57.

? Reprinted in 2 Iran-US CTR, p. 405.

3 Presidential Order No.1 and Internal Guidelines, as amended on 13 February 1982, reprinted in
1 Iran-US CTR, pp. 95, 98.
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1. TIME-LIMITS FOR SUBMISSION OF WRITTEN PLEADINGS

Article 18, paragraph 1, of the UNCITRAL Rules provides that the period within
which the Claimant shall file the Statement of Claim is to be determined by the
Tribunal, unless the Statement of Claim has already been included in the Notice
of Arbitration. Under Article 23 of the UNCITRAL Rules this period- should not
exceed forty-five days, unless the tribunal finds its extension justified. The
deadline for the filing of claims has been determined by treaty and the Tribunal
has recognized that it does not have the power to change or extend it, which for
most of the claims is the deadline of 19 January 1982, that is, one year after the
entry into force of the Claims Settlement Declaration, as provided under Article
III, paragraph 4 of the Declaration.* Thus, the provision for the period within
which to file the Statement of Claim does not appear in Article 18 of the Tribunal
Rules, save for the date 20 October 1981, before which no claims could be filed,
as provided in Note 1 to Article 18 of the Tribunal Rules.’ In practice, the
Tribunal has adhered to the treaty deadline of 19 January 1982 for the filing of
statements of claim and has refused a number of them, which reached the
Tribunal Registry some time after the date 19 January 1982.% The treaty had
already extended the 45 day period for the filing of claims, provided in Article 23
of the UNCITRAL Rules, to one year which gave the claimants sufficient notice
to prepare their statements of claim in time. The Tribunal Rules, Article 3 also
provides that ‘[n]Jo Notice of Arbitration pursuant to Article 3 of the UNCITRAL
Rules is to be given,’ that is, prior to and separate from the statement of claim.
The only disputes that may be filed after the date 19 January 1982 are those
arising with regard to the interpretation or performance of the Algiers Dec-

¢ Art. ITI, para. 4 of the Declaration provides: ‘No claim may be filed with the Tribunal more
than one year after the entry into force of this Agreement or six months after the date the President is
appointed, whichever is later. These deadlines do not apply to the procedures contemplated by Para-
graphs 16 and 17 of the Declaration of the Government of Algeria of 19 January 1981." President
Lagergren was appointed on 9 June 1981. Tribunal Annual Rpt. 1983, Annex 2. Thus, the later date
is 19 January 1982. See also, Tribunal Administrative Directive No.l, para.3, (4 July 1981), re-
printed in Iranian Assets Litigation Reporter, p. 3382 (17 July 1981).

5 This determination was made in Tribunal Administrative Directive No.1, para.2 (4 July 1981),
(‘the two governments having extended the period for settlement of claims by the parties directly
concerned to 19 October 1981, as provided under Article I of the Claims Settlement Declaration.”)
Tribunal Administrative Directives Nos. 1 to 4 were issued early in the process of modification of
the UNCITRAL Rules, and were incorporated with certain modifications in the Final Tribunal
Rules, as provided in the Introduction and Definitions, para. 2, of the Tribunal Rules. The Adminis-
trative Directives No. 1 (4 July 1981), No. 2 (19 September 1981), No. 3 (24 October 1981) and No.
4 (21 November 1981) have been reprinted in Iranian Assets Litigation Reporter, p. 3382 (17 July
1981), p. 3720 (2 October 1981), p. 3811 (6 November 1981) and p. 3986 (4 December 1981), re-
spectively.

¢ See, e. g., In Re Cascade Overview Development Enterprises, — DEC.-Ref. 1-FT (4 May 1982)
and In Re Mohammad Sadegh Jahanger, — DEC.-Ref. 2-FT (4 May 1982), reprinted in 1 /ran-US
CTR, pp. 127-128, respectively.
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larations by either Iran or the United States against the other as provided in
Article III, paragraph 4 of the Claims Settlement Declaration. Because of this
treaty provision and its institutional framework, the Tribunal found it un-
necessary even for this category of disputes to maintain a provision in Article 18
of its Rules to determine in each case the period within which the Statement of
Claim shall be filed. For the same reason, the Notice of Arbitration, referred to in
Article 3 of the Rules was also found unnecessary for this category of claims.

As to the Statement of Defence, the UNCITRAL Rules, Article 19, paragraph
1, similar to the provision for the Statement of Claim in its Article 18(1),
provides:

‘Within a period of time to be determined by the arbitral tribunal, the respondent shall
communicate his statement of defence in writing to the claimant and to each of the
arbitrators.’

However, because of the absence of a treaty deadline for the submission of the
Statements of Defence, Article 19, paragraph 1, was modified to read as follows:

‘Within a period of time to be determined by the arbitral tribunal with respect to each
case, which should not exceed 135 days, the respondent shall file his Statement of
Defence. However, the arbitral tribunal may extend the time-limits if it concludes that
such an extension is justified.’

And Note 1 to Article 19 of the Tribunal Rules provides:

‘In determining and extending periods of time pursuant to this Article, the arbitral

tribunal will take into account

(i)  the complexity of the case,

(i) any special circumstances, including demonstrated hardship to a claimant or

respondent, and

(iii) such other circumstances as it considers appropriate.

In the event that the arbitral tribunal determines that requirement to file a large number

of Statements of Defence in any particular period would impose an unfair burden on a

respondent to a claim or counter-claim, it will in some cases extend the time periods
" based on the above-mentioned factors or by lot.”

In a case recently filed with the Tribunal, I had the opportunity to recall the
drafting history and practice of the Tribunal under Article 19 of the Tribunal
Rules.” As I observed there, ‘[e]arly in its operation, the Tribunal considered the
unique situation faced by Iran in having to respond to some 4000 cases filed
against it at approximately the same time, as well as Iran’s post-Revolution chaos

7 Case concerning United States Intervention in Iranian Affairs, (Iran v. USA), Case No. A30,
filed on 12 August 1996.
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and the on-going defense against a ravaging war imposed by Iraq, and
consequently agreed to Iranian requests for flexible granting of 3 to 4 extension
requests for the filing of principal pleadings by Iran. On the other hand, the
United States government and US private claimants, which faced none of these
problems, were continuously urging the Tribunal to deny Iranian requests for
extension of the filing deadlines, admission of late submissions and evidence, and
postponement of the scheduled hearings. Later, however, the United Sates also
found it useful to seek similar extensions of filing deadlines in at least some of
the 100 cases that had been filed against it at the same time, and the Tribunal
found it difficult to refuse such requests in the absence of Iran’s objection and
also in view of the Tribunal’s own backlog resulting from the completion of
written pleadings in a growing number of cases that by the time had queued for
hearing and decision.’®

In the revision of Article 19, the Tribunal was convinced from the outset that
the 45 day period for the filing of the statements of defence, referred to in Article
23 of the UNCITRAL Rules, was unreasonable. While unlimited extensions also
seemed unreasonable as a means of engaging the Iranian parties into the
arbitration process by the filing of their statements of defence, the Iranian parties
were also uncertain of the outcome of any future requests for extension
necessitated by the sheer volume of the cases against them. Thus, in its earlier
modification of Article 19, the Tribunal also added a catch-all provision that
stated:

‘All Statements of Defense shall be filed within a maximum period of six months
following the date on which the Statement of Claim is filed. Administrative Directive
No.3, para.2(a),(24 October 1981).

Note 1 to Article 19 of the Tribunal Rules, quoted above, was also adopted by the
Tribunal on 16 November 1981 as a response to the situation faced by Iran. Thus,
soon after the deadline for the filing of claims had passed, the Tribunal realized
that in view of the actual number of claims filed the provision for a maximum
period of 6 months for the submission of all statements of defence was simply
impractical. Therefore, at its 33rd meeting on 27 January 1982 the Full Tribunal
deleted this provision from Article 19, paragraph 1, in view of Iran’s situation at
the time.’

8 Idem, dissenting opinion of Koorosh H. Ameli to the Order of 23 May 1997 (Doc.13), para.18.

 As noted in my opinion, idem, para. 18, n. 7: ‘At the time, Iran faced a considerable number of
Statements of Claim filed against it within the three-month period of 19 October 1981-19 January
1982 under the Claims Settlement Declaration, Articles I and III, paragraph 4. Iran’s frequent oppo-
sition to this six-month limitation and Judge Holtzmann’s “strong disapproval” of the Tribunal’s de-
cision to delete this provision indicate that the provision was viewed as having considerable impact
on the ultimate time limit for the filing of Iran’s Statements of Defence. In Judge Holtzmann’s view,
“the decision had been taken in direct contravention of paragraph 2(a) of Administrative Directive
No.3 dated 24 October 1981 and the representations made to claimants thereby” and “that the Tribu-
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As to further written statements that under Article 22 the Tribunal may require
or allow the parties to present, Article 23 of UNCITRAL Rules provides that:

“The periods of time fixed by the arbitral tribunal for the communication of written
statements (including the statement of claim and statement of defence) should not
exceed forty-five days. However, the arbitral tribunal may extend the time-limits if it
concludes that an extension is justified.’

The Tribunal Rules revised Article 23 as follows:

“The periods of time fixed by the arbitral tribunal for the communication of written
statements (excluding the Statement of Defernice) should not exceed 90 days. However,
the arbitral tribunal may extend the time-limits if it concludes that an extension is

justified.”

Thus, the Tribunal Rules in Article 23 modified the 45-day period to 90 days,
while also deleting the references tc the time-limits for the filing of the
statements of claim and statements of defence, which are treated in Articles 18

and 19 of the Tribunal Rules.
Although not mentioned in the Tribunal Rules, the submission of the reply by

the Claimant and the rejoinder by the Respondent usually falls under ‘further
written statements’ and the extension practice of Article 23. As the US claimants
began to file hearing memorials and extensive written evidence shortly before the
hearings, resulting in the disruption of the proceedings, the Tribunal found it
necessary to direct the parties to file evidence and brief in chief and evidence and
brief in rebuttal, and stating in the order scheduling the hearing that no new
documents shall be filed within the two or three months before the hearing begins

in the case.

In practice, the provision of 135 days for the submission of the Statement of
Defence in Article 19 or 90 days for the submission of further written statements
in Article 23, for the reasons noted above, quickly resulted in four extensions of

nal should, at the very least, issue a new Administrative Directive informing the public of the
decision,as one that substantially amended Administrative Directive No. 3.” Minutes of the
Tribunal’s 33rd Meeting, para. 7, 27 January 1982. Iran in its letter o7 1¢: November 1981 had em-
phasized that the filing of thousands of statements of defense by it to the statemenis of claim within
the short period of maximum six months was simply impossible and in contravention of its right to a
fair chance of defense during a civil strife and ravaging war situation, that it regarded as crucial to
the arbitration process its right of preparation and submission of counterclaims that should be filed
with the statements of defense under Art. 19, para. 3 of the Tribunal Rules, that this problem would
become more acute if, as expected, the United States and its nationals were to file more than 3000
claims against Iran within the next two months, that the time periods for Iranian statements of de-
fense must be established on the basis of the complexity of the issues of each case and the workload
of the Tribunal, and that the time-limits so established then be extended on the request of Iranian
respondents as their requests are evidently justifiable and needless of any further examination of
their reasons for the request.’



268 K.H. AMELI

90 days each for both sides unless one or both parties were prepared to expedite
the pleadings. Yet there has been no impediment to the grant of additional
extension requests if made by a claimant. The Tribunal has also granted the
respondent the same number of extensions for the sake of symmetry with the
claimant even in the absence of actual need of the respondent and despite
objection of the claimant. Both governments have benefitted from this practice in
their claims against each other in such a way that a number of cases are still in the
process of written pleadings after 17 years.

The routine grant of four extensions of 90 days each for the consecutive
written pleadings, while not provided in the Tribunal Rules, was necessitated by
circumstances that were vital to the rights of the Iranian parties and operation of
the Tribunal, especially in the earlier years. In the first year, the Tribunal also
gradually scheduled submission of the statements of defence in the cases, so that
the pressure on the respondents was to some extent distributed time wise. Despite
the occasional dissents of some US judges'® in the first or second year, the
Tribunal has been rightly convinced of the necessity of the earlier extensions,
hence the Tribunal’s productive operation and contribution to the settlement of
international disputes and international law in the subsequent years without any
actual default proceeding by the Iranian parties. However, there is a question
whether such a practice of multiple routine extensions should still continue in the
same way after 17 years. The earlier situation and difficulties of the parties have
been considerably diminished for some time by the resolution of the bulk of the
cases, the end of the war imposed by Iraq and consequent Iranian civil strife. By
now, the number of cases remaining in the course of written proceedings is only
16, though some of them are huge. I recognize that it is neither easy to suddenly
stop this long practice nor prudent to deny Justifiable extension requests;
however, the Tribunal should also live up to the expectation that it will resolve
the remaining cases with some reasonable date in mind.

2. PRE-HEARING CONFERENCES

Not foreseen in the UNCITRAL Rules, is a provision for holding pre-hearing
conferences with the parties. The Tribunal has maintained unchanged the
UNCITRAL Rules, Article 15 on General Provisions, dealing with hearings,
while it has also added five notes thereto. Note 4 provides:

' H.M. Holtzmann, Dissent from Decision Granting Second Extension of Time for Filing State-
ment of Defence, PepsiCo, Inc, and Zamzam Bottling Co. Azerbaijan, et al., Case No. 18, (9 July
1982), reprinted in 1 Iran-US CTR, p. 174; R.M. Mosk, Dissent from Order Extending Time for Fil-
ing Statement of Defence, R.J. Reynolds Tobacco Co. and Iran, et al., Case No. 35 (5 April 1982),
reprinted in 1 fran-US CTR, p. 119; see also H.M. Holtzmann, Dissent from Decisions Refusing to
Set Times Promptly for Filing Statements of Defence (8 July 1981), reprinted in / Iran-US CTR, p-
178.



