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PCA: INTERNATIONAL ARBITRATION AND DISPUTE RESOLUTION

The Iran-United States Claims Tribunal

Koorosh H. Ameli*

Despite controversies over the precedential value of its jurisprudence,
perhaps the most valuable contribution of the Iran-United States Claims
Tribunal to international law has been its operation as a means of pacific
settlement of disputes. Pursuant to the Algiers Declarations of January 19,
1981, the Tribunal was agreed upon by the Governments of Iran and the
United States at a time when relations between the two Governments had
deteriorated to crisis level and Iraq had invaded Iranian territory with the
blessing of some foreign powers. The resolution of that crisis; the return of
Iranian assets and properties, including those taken by the former Shah of
Iran and his close relatives; and the mutual benefit of having a forum in
which the legitimate claims of both sides could be fairly heard and decided;
were among the primary considerations in the conclusion of the Algiers
Declarations and the establishment of the Tribunal. One may question
whether the Tribunal has lived up to these expectations, but the result of its
operations, at least in monetary terms, since its establishment on July 1,
1981, would lead to the view that both sides have to some extent benefitted
from its operation — something which would arguably not have been
otherwise achievable.

According to its Communiqué dated April 22, 1998, the Tribunal had by
March 31, 1998 finalized 3,919 cases. By the same date, it had rendered 795
awards, partial awards, interlocutory awards, interim awards, decisions, and
awards on agreed terms. Pursuant to these awards, Iran and Iranian parties
have paid $2.140 billion plus interest to United States parties out of the
Security Account which Iran had established under paragraph 7 of the
General Declaration. It is worth noting that of this amount only $495 million
plus the interest to be calculated by the Escrow Agent was awarded pursuant

* Judge, Iran-United States Claims Tribunal; Member, PCA Expert Group and Steering
Committee; Member, International Law Association Committee on International
Commercial Arbitration; Fellow, Chartered Institute of Arbitrators; LL.M., Harvard
Law School 1977; LL.M. (abp), National University of Iran Law School 1975; LL.B.,
idem.,-1973.
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to contentious awards, the remaining $1.645 billion was paid pursuant to
awards on agreed terms, which carry no interest. On the other hand, pursuant
to its awards, the Tribunal has directed the United States and United States
parties to pay Iranian parties $1.010 billion.!

The contentious awards’ figure of $495 million plus interest thereon,
however calculated by the Escrow Agent, cannot amount to more than a total
of $1 billion, which compares favorably with the amount awarded to Iranian
parties. Thus, at least in monetary terms, the outcome of the Tribunal’s
operation appears to have resulted in some balance between the two sides,
despite controversy over a number of Tribunal awards. Iranian parties must
also have received some value in the form of property, goods, services and
the like for the $495 million plus interest, that is $1 billion, awarded against
them in contentious cases, however questionable those awards may have
been. It should be noted that the sums awarded to Iranian parties obviously
do not include any amount for the major Iranian claims that have yet to be
decided. While a number of Tribunal awards remain highly controversial,”
the peaceful resolution of international disputes between two States is in itself
of considerable importance. Moreover, by virtue of the Declarations, Iran has
also obtained access to an international tribunal for resolution of its major
claims against the United States, and at the same time avoided being drawn
into litigation before United States courts by private U.S. claimants in the
pursuit of their claims.

There has been considerable emphasis by international law commentators
on the decisions of the Tribunal concerning certain controversial private

1. The amounts for certain Iranian claims before the Tribunal, that were settled along
with the 4irbus dispute, a case then pending before the International Court of Justice.
Islamic Republic of Iran and United States of America, Partial Award on Agreed
Terms, Award No. 568-A13/A15 (I and IV:C)/A26 (LII, and III)-FT (22 February
1996), reprinted in ___ Iran-U.S. C.T.R. ___ and in 11 Mealey’s International
Arbitration Report (February 1996, no. 2) Sec. G.

2. R. Khan, The Iran-United States Claims Tribunal: Controversies, Cases and
Contribution (Martinus Nijhoff 1988) p. 197 et seq., a study funded by the Max
Planck Institute; S.J. Toope, Mixed International Arbitration, Ph.D. thesis Cambridge

University (Grotius Publications, Cambridge 1990) pp. 263-383; as example of one
case see the CONtroversy over the validity of an “award™ in Fhillips lewrvleun, 21

Iran-U.S. C.T.R. p. 307 et seq.
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American claims against Iran.” There has been almost no discussion of the
Tribunal’s decisions concerning intergovernmental claims, particularly those
involving treaty violations, most of which were brought against the United
States.* To highlight the Tribunal’s jurisprudence and its contributions to
international law, I include two of these cases and two private cases for the
case summaries that I have been asked to provide in limited space.’ The two
intergovernmental claims concern the return of Iranian properties and excess
funds, and of the two private claims, one is a construction case,
Westinghouse, and the other is a dual nationality case, Karubian, which
involves expropriation or other measures affecting property rights and the
operation of the Tribunal’s important caveat in dual nationality cases.

1. The Full Tribunal Award in Case No. A15 (II:A and II:B)°® involved the
international responsibility of the United States for violations of its treaty
obligations under the Algiers Declarations, which were intended to settle
prior disputes between Iran and the United States. In Claim II:A of this Case,
Iran argued that the United States had breached its obligations under the
General Declaration, General Principle A, “to ensure the mobility and free
transfer of all Iranian assets within its jurisdiction™ and, pursuant to

3. See, e.g., R.B. Lillich and D.B. Magraw, eds., The Iran-United States Claims
Tribunal: Its Contribution to the Law of State Responsibility (ASIL, Transnational
Publishers 1998).

4. Idem.
5. As this paper was written, the Tribunal rendered an award which represented a major

contribution to international law, namely that the validity and enforceability of
international arbitral awards are not subject to review by municipal courts but by the
international tribunal itself. The award further stated that the grounds for invalidity and
unenforceability of awards under the New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards is not applicable to international arbitral
awards, and that failure to comply with the award would give rise to international
responsibility of the State party to the arbitration agreement, even if enforcement of
the award is refused by a municipal court. The Islamic Republic of Iran and The
United States of America, Award No. 586-A27-FT (5 June 1998), paras. 64 and 69-71,
reprinted in ___ Iran-U.S. C.T.R. .

6. The Islamic Republic of Iran and The United States of America, Partial Award No.
529-A15-FT (6 May 1992), reprinted in 28 Iran-U.S. C.T.R. p.- 112.

7. The full text of General Principle A reads:

“Within the framework of and pursuant to the provisions of the two Declarations
of the Government of the Demacratic and Popular Republic of Algeria, the United
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paragraph 9 of the Declaration, to “arrange, subject to the provisions of U.S.
law applicable prior to November 14, 1979, for the transfer to Iran of all
Iranian properties which are located in the United States and abroad and
which are not within the scope of the preceding paragraphs.”

Iran contended that (i) the United States had violated these obligations by
issuing and maintaining Treasury Regulations subsequent to the Algiers
Declarations that failed to direct the holders to transfer Iranian properties
where statutory liens had not been discharged, necessary obligations, charges
and fees had not been paid, the properties could be considered contested by
virtue of the holder’s belief of the existence of a defense, counterclaim, set-
off, or similar reason, or where Iran’s ownership of such properties was still
at issue; (ii) that the United States had violated these obligations by issuing
and maintaining Treasury Regulations that permitted the licensing of the sale
of certain Iranian properties, some of which were indeed sold; and (iii) that
the United States had also violated these obligations by issuing and
maintaining Treasury Regulations that failed to direct the transfer of Iranian
properties subject to U.S. export control laws and failed to offer compen-
sation for such properties.

Simultaneous with the -signing of the Algiers Declarations by the two
Governments, the President of the United States issued Executive Orders
Nos. 12279, 12280 and 12281 with immediate effect, directing the transfer
of the Iranian Government assets. Executive Order No. 12281, while direct-
ing and compelling all persons subject to United States jurisdiction in

States will restore the financial position of Iran, in so far as possible, to that which
existed prior to November 14, 1979. In this context, the United States commits
itself to ensure the mobility and free transfer of all Iranian assets within its
jurisdiction, as set forth in Paragraphs 4-9.”

8. Paragraph 9 of the General Declaration provides:

“Commencing with the adherence by Iran and the United States to this Declaration
and the attached Claims Settlement Agreement and the making by the Government
of Algeria of the certification described in Paragraph 3 above, the United States
will arrange, subject to the provisions of U.S. law applicable prior to November 14,
1979, for the transfer to Iran of all Iranian properties which are located in the
United States and abroad and which are not within the scope of the preceding
paragraphs.”
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possession or control of such properties to transfer them as directed by the
Government of Iran, provided that:

“All persons subject to the jurisdiction of the United States are
prohibited from acquiring or exercising any right, power, or
privilege, whether by court order or otherwise, with respect to
[Iranian properties].”

More than a month later, on February 26, 1981, the U.S. Treasury Depart-
ment issued a number of Regulations purportedly for the implementation of
the three Executive Orders. Section 535.333 of the Regulations defined
“Iranian properties” whose transfer was directed to include “all uncontested
and non-contingent liabilities and property interests of the Government of
Iran, its agencies, instrumentalities or controlled entities, including debts.” It
stated that Iranian properties “may be contested if the holder thereof
reasonably believes that a court would not require the holder, under
applicable law to transfer the asset by virtue of the existence of a defense,
counterclaim, set-off or similar reason.” It also provided that properties are
“not Iranian properties or owned by Iran unless all necessary obligations,
charges and fees relating to such properties are paid and liens against such
properties (not including attachments, injunctions and similar orders) are
discharged.” As a result of these provisions, any holder of Iranian property
who reasonably believed that Iran owed him money for storage, repair,
breach of contract, expropriation, or other reason was not compelled by the
Treasury Regulations to return the property to Iran.

Treasury Regulations Section 535.540, issued on July 22, 1982, permitted
the sale of Iranian tangible properties under a license if the holder’s efforts
to obtain payment from Iran were unsuccessful and agreed to give Iran and
this Tribunal a 30-day notice of the sale where the holder had a pending
claim before the Tribunal.

Iran argued that the United States by not requiring the holders of Iranian
tangible properties to transfer them to Iran, by allowing the holders to sell the
properties, and by maintaining the liens, taxes and other charges on the
properties as grounds for refusing to return or transfer the properties,

9. AI5(II'A & II:B), para. 12.
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breached its obligations under the Algiers Declarations, particularly General
Principle A and paragraph 9 of the General Declaration.

The Tribunal held that the United States, in the Declarations, committed
itself to direct the transfer of Iranian properties that were subject to liens, no
matter when those liens arose. Although the United States argued that under
General Principle A of the Declaration, its commitment was limited to
“restore the financial position of Iran, in so far as possible, to that which
existed prior to November 14, 1979”, and that on that basis it had no
obligation for properties as to which a lien had arisen prior to November 14,
1979, the Tribunal found that Executive Order No. 12281 clearly prohibited
the exercise of all liens on Iranian properties, no matter when the liens arose.
Noting that both parties considered this Executive Order to be in compliance
with the Declaration, the Tribunal found that this Executive Order formed
part of the practice of the treaty for purposes of its interpretation, as provided
in Article 31(3) of the Vienna Convention on the Law of Treaties.

The Tribunal also observed that the main purpose of General Principle B
of the Declaration'® was to remove and bar disputes with and claims against
Iran from the courts of the United States and bring them before the Tribunal
and that this purpose would best be served by preventing the exercise of
liens, because otherwise the only way for Iran to contest the liens would be,
through litigation in U.S. courts. The lien holders had been given access to
the Tribunal and could recover any amounts due them from Iran.!' The
Tribunal held:

“If the necessary interests of persons subject to United States
Jurisdiction holding Iranian properties on which liens existed were
to be protected, that had to be done overtly in the Algiers
Declarations themselves, not by unilaterally redefining Iranian
properties by subsequent regulation as non-Iranian properties.”"?

10. Under General Principle B “the United States agree[d] to terminate all legal
proceedings in United States courts involving claims of United States persons and
institutions against Iran and its state enterprises, to nullify all attachments and
Jjudgments obtained therein, to prohibit all further litigation based on such claims, and
to bring about the termination of such claims through binding arbitration.”

11. AI5(II:'A & II:B), para. 49.

12. Idem., para. 50.
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